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10th amendment to the Competition Act – meeting 
challenges in digital and regional markets! 
 

The Federal Ministry for Economic Affairs has 

prepared a draft for a Competition Law Digiti-

sation Act.1 In the legislative process, the focus 

of attention should be that German abuse law 

is not developed further in contradiction to EU 

law and to avoid an unconvincing regulation of 

digital markets. In addition, the connection 

between retrospective abuse control and pro-

spective merger control should be taken into 

account. The planned increase in the notifica-

tion thresholds must not lead to a reduction in 

the density of control in regional markets. 
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The draft bill for a Competition Law Digitisation Act provides for further adaptation 
of competition law with a view to the special features of the digital economy. 

• The new types of abuse for companies with paramount cross-market significance 
should not be introduced in haste. 

• In the case of exploitative abuses, a causal link between dominant position and 
abusive behavior should still be present.  

• The companies affected by the proceedings should be required by law to 
cooperate more strongly if effective enforcement by the antitrust authorities 
cannot otherwise be ensured. 

• An increase in the merger notification thresholds and the associated lowering of 
competition protection should be combined with a targeted increase of merger 
review in regional markets. 

AUF EINEN  AT A GLANCE  



 

 

POLICY BRIEF | Issue 4 | January 2020 

2 

The Federal Government has set itself the objective of creat-

ing a digital regulatory framework. To this end, the Federal 

Ministry for Economic Affairs and Energy has drawn up a bill 

for a Competition Law Digitisation Act (10th amendment to 

the German Competition Act), which aims, among other 

things, to further develop the provisions on the abuse of mar-

ket power. The bill is intended to improve the system for the 

enforcement of competition law in a targeted manner. The 

Monopolies Commission welcomes these efforts.
2
 The draft 

bill takes up important scientific impulses and findings from 

case practice, particularly with regard to the assessment of 

platform business models.
3
 From the Monopolies Commis-

sion's point of view, however, care must be taken to ensure 

that the existing German abuse provisions are developed in 

line with EU law wherever possible and that contradictions 

with EU law are avoided. Improvements can also be achieved 

in the area of merger control – going beyond digital markets. 

New prohibitions of abuse for companies with 
"paramount cross-market significance” not to be 
introduced in haste 

The bill for an Competition Law Digitisation Act includes 

provisions with which completely new paths are being taken 

in German cartel law. The ministerial draft bill proposes two 

new prohibitions, § 19a and § 20(3a), in order to extend the 

existing right of abuse and to partly prevent characteristical 

competition problems on digital markets.  

§ 20(3a) is directed against structural distortions of competi-

tion which can occur if the market “tips” at a certain thresh-

old due to certain demand-side economies of scale of a plat-

form company. If competitors of companies with relative or 

superior market power are prevented from achieving econ-

omies of scale themselves, these practices are to be pursued 

as unfair impediments. The new provision is intended to keep 

markets open and prevent dominant positions. 

In addition, with the new § 19a, the draft bill aims to cover 

the formation of digital ecosystems and to prevent platforms 

from using their market position and the economic power in 

certain markets strategically to restrict competition in other 

markets.
4
 This is intended to address problems that may arise 

when certain companies establish anti-competitive struc-

tures, for example in new markets, without these companies 

necessarily being already dominant in all these markets.
5
 

The draft bill addresses important economic issues in the 

context of the platform economy. The Federal Ministry for 

Economic Affairs could rely on two expert opinions for the 

clarification of these issues, which were used to prepare the 

amendment of the law. The new provision in § 20(3a) corre-

sponds in principle to a recommendation of the expert opin-

ion on “modernizing the law on abuse of market power”. In 

contrast, the planned § 19a is a far-reaching innovation 

which in this form has no basis in the preceding expert opin-

ions and which was not preceded by any public discussion 

either. The new provision combines many individual recom-

mendations of expert reports and (traditional) abuses of 

platform companies investigated by the competition authori-

ties, but in some cases also goes beyond this.
6
  

WHAT ARE DIGITAL PLATFORMS? 

The characteristics of digital platforms are con-

sidered to be a source of major competition 

concerns in the digital economy. The essential 

characteristic of a platform is that its offer tar-

gets several groups of different users that in-

teract with each other via the platform. An ex-

ample is an auction platform that offers a me-

diation service both to those who want to sell 

(or auction) something and to those who want 

to buy something. If the users on one platform 

side benefit from a higher number of users on 

the other platform side, so-called indirect net-

work effects exist. In the example of the auc-

tion platform, for example, those who want to 

sell something benefit if many potential buyers 

use the platform. The larger a platform already 

is, the more difficult it is for other providers to 

compete with it. The size of a platform there-

fore has both positive effects for its users, but 

also negative effects due to reduced competi-

tion. Platform markets are not exclusively 

found in digital services. However, competition 

problems can arise here due to the often hard-

ly geographically limited markets and the rapid 

adaptability of digital offers with particularly 

high intensity. In order to better capture mar-

ket power which may arise due to platform 

characteristics, appropriate criteria have al-

ready been included in Section 18 (3a) of the 

Competition Act. 
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In order to establish a possible infringement under § 19a, a 

two-stage procedure must first determine the 'overriding 

importance of the undertaking concerned for the overall 

market' and then any abuse. The concept of "paramount 

cross-market significance " (para. 1) is so far unknown to Ger-

man abuse law.
7
 The prerequisites for such a cross-market 

significance are, however, only outlined in § 19a(1) with refer-

ence to criteria that are also relevant for establishing a domi-

nant position. In addition, it is left to the Federal Cartel Office 

(FCO) to develop criteria for a differentiation from traditional 

market power. The abuse groups (para. 2) are broadly defined 

and address very different types of behaviour. In this context it 

will therefore largely be left to the FCO to determine what 

the common characteristics of abuses under § 19a are. It 

must be expected that, in the absence of a clear and uniform 

approach and due to the resulting legal uncertainty, the new 

provision will keep the courts busy for years until clarification 

is reached eventually. 

With regard to the legal consequences where an abuse has 

been established, the draft bill refers to the already existing 

powers of the FCO under §§ 32 ff. of the Competition Act. 

However, it is unclear whether these anti-trust law powers 

are sufficient to be able to take effective countermeasures 

where abusive behaviour by platform companies has a nega-

tive impact on the market structure. It is also conceivable 

that it might be necessary to foresee ongoing monitoring and 

regulation of the companies’ behaviour with instruments 

that go beyond the existing §§ 32 ff. of the Competition Act. 

After all, the provision of § 19a raises a number of funda-

mental questions. There has not yet been any analysis and 

discussion of the question, on the basis of which legal criteria 

a coherent protection of competition can be achieved in the 

case of emergent platform ecosystems. Apart from that, it is 

doubtful whether the proposed § 19a can be operationalised 

at all in a way that will contribute to effective abuse control. 

The Monopolies Commission is therefore in favour of not 

putting the provision into force without a more detailed 

examination within the framework of the current reform 

project. 

Existing abuse provisions to be developed further  
strictly in line with EU law – requirement of 
competitive significance to be maintained 

In the Monopolies Commission's view, in the further devel-

opment of abuse law, care must be taken firstly to ensure 

that German law remains oriented towards the European 

prohibition of abuse (Art. 102 TFEU) and secondly that the 

link to competition issues is not weakened. This is because 

it is important to avoid, as far as possible, the fragmenta-

tion of the EU internal market by inconsistent legal stand-

ards across borders. Furthermore, it should be borne in 

mind that Art. 102 TFEU, especially in the digital sector, 

must in principle be examined alongside German law.
8
 The 

draft bill includes a number of substantive provisions which 

are intended to supplement the right of abuse in the digital 

sector.  

The proposed recognition in German law of the concept of 

intermediation power proposed by the scientific community 

is to be welcomed. A characteristic feature of digital plat-

forms is that they act as intermediaries between user groups. 

One example is a search platform which brings together 

searchers and content providers (including providers of ad-

vertising content). Another example is a social network which 

enables similar users to contact and communicate with each 

other. Such mediation services can lead to dependencies of 

users on the platform. As a result, the platform can gain 

competitive leeway in terms of behaviour, provided that 

there are no competing alternative offers. This problem has 

already been the subject of several investigations conducted 

by the FCO.
9
 

In view of this, the extension of the subjective scope of 

application of § 20(1) of the Competition Act to large com-

panies, as proposed in the draft bill, appears sensible. The 

provision would extend the prohibition of the abuse of 

market power to all types of competition-relevant depend-

ency relationships. This would not imply any problematic 

deviation from EU law either. A “dominant position” pursu-

ant to Art. 102 TFEU exists if a company is able to behave 

independently of other market participants and if this inde-

pendent behaviour enables it to prevent effective competi-

tion in one or more relevant markets.
10

 This corresponds to 

the concept of intermediation power. Hence, contrary to 

the German legal situation (see § 18(1) of the Competition 

Act), the finding of a dominant position under Art. 102 
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TFEU does not necessarily require the definition of relevant 

markets on which the company in question can act inde-

pendently as a result of a scope of conduct. Only those 

relevant markets on which competition is affected need to 

be defined.
11

  

However, the proposed amendment of the general prohibi-

tion of abuse under § 19(1) of the Competition Act is prob-

lematic. The draft bill provides for a rewording of the provi-

sion so that “[t]he abuse” instead of “[t]he abusive exploita-

tion” of a dominant position by one or more companies 

shall be prohibited. According to the explanatory memo-

randum of the draft bill, the amendment serves to clarify 

that no qualified requirements in the sense of "strict causali-

ty" are to be required for finding an abuse of market pow-

er.
12

 The new wording is meant to extend this clarification 

to all cases of exploitative abuse. However, the intended 

amendment would not lead to a closer alignment with EU 

law and would also be questionable from a policy perspec-

tive.  

With a view to the alignment with EU law, it would be pref-

erable to stick to the current wording of the provision, which 

is more in line with Art. 102 TFEU. As regards the existing 

German prohibition of abuse, it was also emphasised in the 

legislative procedure, at the time it was introduced, that it 

was “a methodological matter of course” “that the national 

competition law, which in future will be closely aligned with 

European law, will have to be interpreted in the light of 

precisely these European rules”.
13

 German courts have 

never questioned an interpretation of the law in line with 

Article 102 TFEU. The FCO can therefore already now base 

its enforcement practice on Article 102 TFEU.  

This would ensure that the relevant interpretation of Article 

102 TFEU under Union law is fully incorporated into Ger-

man law, in particular as regards the question of whether 

the potentially abusive conduct of a dominant undertaking 

has the competitive implications required by Union law. 

According to the relevant case-law of the European Court of 

Justice (ECJ), Article 102 TFEU prohibits a dominant compa-

ny “from, among other things, adopting pricing practices 

that have an exclusionary effect on competitors considered 

to be as efficient as it is itself and strengthening its domi-

nant position by using methods other than those that are 

part of competition on the merits.”
14

  

According to the case law of the European Court of Justice, 

these means, which deviate from "competition on the mer-

its", can be divided into two groups: 

• On the one hand, the question is whether the holder of 

such a dominant position uses the resulting opportunities 

to reap economic benefits “which it would not have 

reaped if there had been normal and sufficiently effective 

competition”.
15

 This group of cases is particularly relevant 

in cases of exploitation of consumers. 

• On the other hand, it is a question of assessing conduct 

which, in principle, any company can pursue. In this case 

the respective conduct must be considered as a whole 

and assessed from a competition point of view, i.e. the 

objectives pursued and the suitability for restricting com-

petition.
16

 This case group is particularly relevant for strat-

egies to exclude competitors (e.g. predatory pricing, dis-

counts). 

The objective of the draft bill is to drop the requirement of 

a causal link between dominant position and abusive be-

haviour, which is already practised in the case of exclusion-

ary abuses under European law and is also unproblematic 

from a policy point of view, since the foreclosure of compet-

itors by a dominant company secures that company’s mar-

ket position in the end. In the case of exploitative abuses - 

which the draft bill explicitly mentions as the target of the 

proposed amendment - the abandonment of the causal link 

would, however, lead to legal uncertainty, for this would 

eliminate the link between any unfair conduct and competi-

tion, which is already weakened by the market structure. 

The competition authorities would thus be able to prosecute 

any violations of the law as abuse of market dominance.
17

 

Making the duties of undertakings to cooperate 
more effective in order to expedite proceedings 

Experience in procedures involving large digital platforms has 

shown the need for faster intervention. In the coalition 

agreement for the 19th legislative period, the governing 

coalition has therefore set itself the goal of "noticeably ac-

celerating procedures in general competition law without 

restricting constitutional guarantees".
18

 The European Com-

mission is also examining ways of speeding up intervention, 

inter alia by easing the burden of proof for the purposes of 

administrative proceedings by the competition authorities.
19
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The background to these efforts is the fact that platforms, due 

to their mediating function, act as rule-setters for the interac-

tion of platform users. If users interact with platforms in a 

dominant position, it is difficult for them to switch to alterna-

tive offers. Dominant platforms may therefore be more likely 

to use their rule-setting function to the detriment of their 

users. Moreover, if such a platform follows a data-based 

business model, it may also have information advantages, 

both vis-à-vis its users and vis-à-vis the authorities responsi-

ble for protecting users.
20

 From the outside, it may not be 

possible to understand for which purposes the platform uses 

available data to it. It is true that the competition authorities 

have corresponding comprehensive powers of information in 

administrative proceedings at EU level and in Germany.
21

 

However, the use of these powers is hampered by the fact that 

market conditions in the digital sector are changing rapidly 

and that market players are constantly adapting their behav-

iour to changing circumstances. This makes it difficult for the 

authorities to keep pace with the behaviour of the platform 

companies and other market participants when investigating 

the facts of the case (moving target). 

These difficulties in establishing the relevant facts collide 

both at EU level and in Germany with the legal obligation of 

the cartel authorities to investigate all circumstances which 

are significant for the individual case and either incriminating 

or exonerating (inquisitorial proceeding).
22

 In the light of the 

situation, the existing law already takes into account poten-

tial difficulties in providing evidence that the competition 

authorities may incur. Pursuant to § 26(2) of the German 

Code of Administrative Procedure (VwVfG), “the parties in-

volved are expected to cooperate in the investigation of the 

facts. In particular, they are expected to indicate facts and 

evidence known to them.” This obligation to cooperate re-

duces the investigative burden imposed on the competition 

authorities. This may become particularly relevant in cases of 

exploitative abuses. In such cases, the case law of the Federal 

Court of Justice requires the dominant company to “provide 

the competition authority with the data from its sphere of 

influence which the authority cannot reasonably obtain by any 

other means”.
23

 Although there is no regulation at EU level 

comparable to § 26(2) VwVfG, it does not appear completely 

out of consideration, also according to the case law of the 

European Court of Justice, that in the case of a judicial re-

view, “considerable and at times very great difficulties in 

working out [relevant facts] must be taken into account” in 

favour of the competition authority.
24

 

However, these facilitations theoretically available under cur-

rent law are hardly relevant in practice. In their proceedings, 

the cartel authorities typically rely solely on their own inves-

tigative powers, and must then prove to the court that they 

have conducted a comprehensive investigation of the facts in 

the event of a judicial review. One reason for the lack of dis-

cussion of difficulties in the determination of facts in German 

law may be precisely the fact that § 26(2) VwVfG is only a 

procedural rule to facilitate the provision of evidence, which 

has hardly been tested in practice and which, if necessary, 

must be invoked from outside the Competition Act. At the EU 

level, such a regulation is even completely missing. The Com-

petition Law Digitisation Act should be taken as an opportuni-

ty to anchor an explicit and more detailed provision in the 

Competition Act, which should be oriented towards the case 

law of the Federal Court of Justice. Such a regulation could 

also serve as a model for the EU level. 

The Monopolies Commission therefore recommends adding 

the following sentences to § 59(2) of the Competition Act, 

which concerns the duties to provide information in the case 

of requests for information by the competition authorities: 

“Within the period set in the request for information, they 

must also provide the competition authority with information 

from their sphere of influence which the authority cannot 

reasonably obtain by other means. If the deadline is missed, 

the competition authority may draw conclusions from this 

within the framework of its free assessment of evidence and 

decide on the merits of the case without taking the infor-

mation not provided into account.”
25

 

Strengthen merger control in regional markets 

In the area of merger control, the draft does not provide for 

any fundamental changes comparable to the changes in 

abuse law. However, various planned adjustments and inno-

vations of the draft bill are aimed at the criteria for determin-

ing whether the FCO has to or can review a merger. These 

criteria are regularly discussed in the context of amendments 

to the Competition Act. On the one hand, it is argued that 

the cost in terms of human resources for industry and the 

competition authorities is too high due to low thresholds. On 

the other hand, there is criticism that, on the basis of the 

existing thresholds, critical merger cases that potentially raise 

competition problems cannot be examined under merger 

control. Against the backdrop of the concern that turnover 
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does not adequately reflect the economic significance of a 

merger, a so-called transaction value threshold was included 

in § 35(1a) no. 3 of the Competition Act. The legal amend-

ment was made within the framework of the 9th amendment 

to the Act, inter alia following a proposal by the Monopolies 

Commission. Following the introduction of the threshold, the 

transaction value is to be used as a subsidiary criterion for 

the duty to control a merger.
26

 

The present draft of the 10th amendment to the Competition 

Act envisages raising the thresholds for merger control and 

thus lowering the scope of control. Firstly, this concerns the 

so-called second domestic turnover threshold introduced in 

2009 (§ 35(1) no. 2, 2
nd

 half sentence of the Competition 

Act), according to which the smaller company participating in 

a merger must have domestic turnover of at least EUR 10 

million instead of the previous EUR 5 million. The second 

change concerns the so-called de minimis market threshold 

(§ 36(1) no. 2 of the Competition Act), according to which, in 

the context of a merger that has already been notified, the 

possibility of prohibition is no longer applicable on markets in 

which sales of up to EUR 20 million instead of the previous 

EUR 15 million have been achieved. However, in future, the 

FCO will be empowered to consider several identified minor 

markets together, i.e. with their total turnover. In addition, a 

new § 39a introduces an administrative request system un-

der which the review threshold is reduced in certain cases to 

EUR 250 million (threshold of worldwide sales of the acquir-

er) and EUR 2 million (threshold of worldwide sales of the 

target company), where the target company must have gen-

erated more than two thirds of its sales in Germany. The new 

values are to be applied to takeovers by selected companies 

in individual sectors of the economy. The FCO may determine 

the companies in advance if there are indications that future 

takeovers of these companies will cause competition prob-

lems in Germany in the respective sectors of the economy. 

The draft bill justifies the proposed increase in individual 

thresholds primarily by allowing for a better use of resources 

at the FCO and a reduction in the number of cases (second 

national turnover threshold), which is expected to be justi-

fied in international comparison. Moreover, enforcement 

should concentrate on economically significant cases and 

adapting to inflation (the de minimis market threshold has no 

longer been adjusted in nominal terms after a considerable 

increase in 1998).
27

 In general, especially the second domes-

tic turnover threshold also serves the purpose of strengthen-

ing the requirement that domestically controlled foreign 

mergers produce a domestic effect. However, it may be ques-

tioned whether the envisaged increase of the two thresholds 

would not also have undesired effects in the opposite direc-

tion, in that mergers whose domestic competitive signifi-

cance is high would no longer be covered. 

An undesirable effect could arise in particular with regard to 

mergers with regional effects only, if these are not or no long-

er subject to control in the future. Regional markets are pre-

sent if, from the point of view of the demanders, only suppli-

ers whose services are active in a nearby area are eligible. 

Regional markets affected by merger control are found, for 

example, in the health care sector, e.g. medical care centres 

or hospitals, in the waste disposal industry or in the area of 

special commercial goods, e.g. petrol stations. In these mar-

kets the raising of the above-mentioned thresholds might in 

individual cases reduce the potential ambit of competition 

law review if such concentrations were to fall outside the 

scope of the notification obligation.
28

 This would not be de-

sirable. The draft bill also uses this problem to justify the new 

introduction of the administrative request system in § 39a.
29

 

From an economic point of view, there are good reasons to 

apply stricter criteria, especially in regional markets. This is 

because, for example, the systematic acquisition of small 

regional market leaders in a sector by a large nationwide 

supplier (not controlled because below the thresholds) is 

from its potential to create competitive damage equivalent 

to the merger of two large nationwide suppliers (controlled 

because above the thresholds). Also, the burden on the 

competition authority to control many mergers in the same 

industry is less in comparison to the same number of cases 

with a focus on different industries. Indications also exist that 

competition is frequently impeded particularly on regional 

markets. Without effective control, local dominant positions 

may emerge (so-called stealth consolidation). With reference 

to the regional market problem, for example, a recent study 

of raised thresholds in the USA has shown that a considera-

ble increase in mergers occurred there, which can be causally 

attributed to the lower level of competition control.
30

 

Against this backdrop, the intended increase in the thresholds 

for taking up the case in the draft of the 10th Amendment to 

the Competition Act can be justified with a view to protecting 

competition if it is ensured at the same time that there is no 

deterioration in the competitive conditions on regional mar-
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kets. However, there are a number of reasons why the new 

administrative request system is not an appropriate instru-

ment to address the regional market problem. Notably, the 

wording of the proposed § 39a does not include any factual 

elements, which would allow to distinguish successive acqui-

sitions with particular relevance for regional markets from 

mergers in other markets. Rather, at the level of the facts, the 

draft bill proposes that special “indications” will in future be 

required, which indicate that competition may be impeded at 

national level. The effect of § 39a will consequently depend 

on the practice of the FCO, will be asymmetrical and chroni-

cally retrospective, as well as hardly predictable at all. 

Moreover, the proposed administrative request provision will 

not be able to convincingly contribute to solving other prob-

lems discussed but not explicitly mentioned in the draft bill, 

such as the takeover of start-ups by large digital companies. 

For example, the domestic reference (2/3 rule) required in 

§ 39a(2) no. 2 will probably not be met in many cases. In 

addition, start-ups will in principle only be able to generate 

low revenues at the beginning, so that – should these takeo-

vers come to the fore when applying § 39a – their transac-

tions will normally have to be assessed on low transaction 

value thresholds instead of revenues. Moreover, mergers in 

the digital sector are based on frequently changing relevant 

product markets. In contrast, the draft bill highlights as prob-

lematic rather those cases in which a company carries out 

several acquisitions on the same relevant product market.
31

 

There is also a lack of sufficient experience as to how to 

weight the pro- and anti-competitive effects of acquisitions 

of start-ups in the digital sector, especially in view of the fact 

that the acquirer and the target company are not active on 

the same relevant product market. However, to the extent 

that such concentrations have not been identified as typically 

harmful to competition, their closer control is not indicated 

yet.
32

 In summary, it must therefore be concluded that the 

planned § 39a would create an instrument of intervention at 

the level of the criteria for taking up the case, which is for-

eign to competition law and more resembles regulation, the 

advantages of which do not stand to reason sufficiently yet. 

In the Monopolies Commission’s view, the legislator could 

strengthen the control of regional mergers in a more target-

ed fashion by increasing the relevant turnover in the case of 

mergers with a regional focus. A corresponding turnover 

multiplier could be added to the existing special rules for 

turnover in § 38 of the Competition Act. The new rule should 

apply if the parties to the merger increase their sales mostly 

to local or regional markets. Despite their different sizes, the 

borders of the federal states (Länder) are suitable as demar-

cation criteria. Even smaller Länder are large enough to cover 

regional markets and larger Länder are small enough to pre-

vent the rule from being triggered in the case of nationwide 

markets. In order to include activities in the border area of 

several Länder, a focal point within three Länder should be 

taken into account as well. In the case of mergers with a 

corresponding local or regional focus, turnover should be 

doubled. This would in any case ensure that the planned 

doubling of the second domestic turnover threshold would 

not lead to undesirable gaps in merger control. 

Instead of introducing the proposed § 39a, the Monopolies 

Commission recommends adding a new Paragraph 6 to the 

existing § 38 of the Competition Act, which should read: “For 

a merger where at least 90 per cent of the domestic turnover 

of a party to the merger is generated in no more than three 

federal states, twice the turnover is to be taken into account. 

In deviation from this, for the calculation of the threshold 

pursuant to § 36 para. 1 no. 2, the revenues are to be dou-

bled on a market which geographically does not extend to 

more than three federal states.“ 
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